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VWalter H Sonnenfeldt, Robert J. Keller, Thomas J. Dougher -
ty, Jr., Christa M Parker, Louis Gurman, and E. Ashton
Johnston. Doane F. Kiechel Ill entered an appearance.

Panmela L. Smith, Counsel, Federal Conmunications Com
m ssion, argued the cause for appellees/respondents. Wth
her on the briefs were Christopher J. Wight, General Coun-
sel, Daniel M Arnstrong, Associate CGeneral Counsel, Joel I.
Kl ein, Assistant Attorney General, U S. Departnent of Jus-
tice, Robert B. N chol son and Andrea Li mer, Attorneys.
Roberta L. Cook, Counsel, entered an appearance for appellee
Federal Communi cati ons Commi ssion

Bef ore: Edwards, Chief Judge, Sentelle and Randol ph
Circuit Judges.

pinion for the Court filed by Crcuit Judge Randol ph

Randol ph, Circuit Judge: The issues in these consolidated
cases center on the Federal Conmmunications Conmi ssion's
conversion of its systemfor awarding licenses in the 39 Gz
(gi gahertz) band froma conparative application process to a
public auction. The 39 GHz band, conprising the 38.6 to 40.0
GHz frequencies on the el ectronagnetic spectrum appears to
have attracted little comercial interest until the md-1990s,
when newl y devel oped technol ogy becane available. Unti
| ate 1995, the Commi ssion processed non-mutual ly excl usive
applications (that is, applications having no conpetition for
the sane frequency and territory),1 but resolved nmutually
excl usi ve applications by holding a conparative hearing.

I ncreased commercial interest in the 39 GHz band ren-
dered the conparative application systeminpracticable.
From January to Novenber 1995 al one, the Conm ssion
recei ved nore than 2,100 applications for licenses. In late

1 See, e.g., 47 CF. R s 101.45(a) ("the Conmm ssion w |l consider
applications to be nmutually exclusive if their conflicts are such that
the grant of one application would effectively preclude by reason of
harnful electrical interference, or other practical reason, the grant
of one or nmore of the other applications").



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #99-1347 Document #574290 Filed: 02/06/2001

1994 the Conmission also received a tel ecommuni cations in-
dustry association petition for rulemaking. |In response to
the petition and the growi ng nunber of applications, the
Conmi ssi on consi dered changing its nethod of allocating
licenses and eventually adopted a conpetitive bidding system

The Conmi ssion conmenced the transition on Novenber
13, 1995, by inposing, w thout notice and opportunity for
comment, an application freeze. See 11 F.C.C R 1156 ( Nov.
13, 1995). In the course of two Notices of Proposed Rul e-
maki ng and two reconsideration orders issued between De-
cenber 1995 and July 1999, the Conmi ssion inplenmented
interimlicensing procedures and di sposed of applications stil
pendi ng under the conparative application system It dis-
m ssed wi thout prejudice applications that were not filed at
| east 30 days before the Novenmber 13, 1995, freeze date, or
i n Conm ssion parlance, that were not "ripe." It also dis-
m ssed "ripe" applications--those filed at |east 30 days before
the freeze date--that were nutually exclusive with other
applications on the freeze date and whose nmutual exclusivity
had not been resol ved by anmendnent or voluntary dism ssa
by Decenber 15, 1995, the cut-off date for anendnents. See
11 F.C.C.R 4930 (Dec. 15, 1995); 12 F.C.C R 2910 (Jan. 17,
1997); 12 F.C.C.R 18,600 (Nov. 3, 1997); 14 F.C.C R 12,428
(July 29, 1999). Conversely, the Conm ssion processed appli -
cations filed at | east 30 days before Novenber 13, 1995, and
that were not nutually exclusive on that date or that had
their nutual exclusivity resolved by amendnment or voluntary
di sm ssal by Decenber 15, 1995.2

The private parties--the appellants and petitioners--object
to the Conm ssion's dismssal of their pending applications, to
the 30-day ripeness period, and to the anendnment cut-off.

They do not contest the application freeze itself or the
Conmi ssion's adoption of a conpetitive bidding system

2 The Comm ssi on nade ot her changes to the |icensing system
not relevant to this appeal. For exanple, it replaced applicant-
defined rectangul ar service areas with Conmi ssion-defined geo-
graphic areas. See 12 F.C C R at 18, 610.

Page 3 of 15
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A. Dismssal of Applications

Once the Commi ssion decided to adopt new |icensing rules
for the 39 Gz band, it had to choose the effective date of the
rul es and di spose of applications still pending under the old
regime. As appellants see it, the Commi ssion's decision to
di smss all pending nutually exclusive applications was arbi -
trary and capricious. Naturally, they hoped to avoid having
to start the application process all over again in a public
auction. W have, however, recogni zed the Commi ssion's
authority to change license allocation procedures m dstream
See Maxcell TelecomPlus, Inc. v. FCC, 815 F.2d 1551 (D.C
Cr. 1987) (upholding change from conparative application
systemto lottery); DI RECTV, Inc. v. FCC, 110 F.3d 816
(D.C. CGr. 1997) (upholding change frompro rata distribution
policy to conpetitive bidding).

In deciding to dism ss applications that either did not
sati sfy the 30-day ripeness requirenent or were nutually
excl usi ve, the Conm ssion bal anced the need to inpl enment
the new regul atory regi mne agai nst the effect of upsetting the
expectations of appellants and others. W perceive no error
inits resolution of these opposing interests. The Conm ssion
reasonably feared that processing nmutually exclusive applica-
tions under an antiquated and burdensonme conparative appli-
cation systemwould dimnish the efficiency gains expected
fromconpetitive bidding. See 12 F.C.C R at 18, 642.

In appellants' view, their side of the bal ance wei ghs much
heavi er because they obtained rights agai nst prospective com
petitors who were foreclosed from applying by the Conm s-
sion's cut-off rules. Under rules existing when appellants
filed, public notice of the filing of the first application for a
given license triggered a 60-day filing wi ndow, that is,
conpeting applicants had to file within 60 days of the public
notice or lose their right to file. See 47 CF.R
s 21.31(b)(2)(i) (1995).3 Several applicants for 39 GHz licens-

3 The filing rule also provided a shorter time period, but not |ess
than 30 days, in cases where the Conm ssion "takes final action on
the previously filed application.” 47 CF.R s 21.31(b)(2)(ii) (1995).
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es filed nore than 60 days before the freeze order, yet saw
their applications disnm ssed because of nutual exclusivity.
Upon reaching the sixtieth day foll owi ng public notice of the
first application but before the freeze order, the filing rule
theoretically should have cl osed the application pool to com
peting filers, protecting these applications from additiona
conpetition. Appellants conplain that the application freeze
and subsequent dism ssal of pending mutually exclusive appli -
cations defeated the cut-off rule by permtting people who
woul d have been cl osed out of applicant pools in the conpara-
tive application systemto bid for the sanme licenses in the
public auction.4 1In their words, "the Conm ssion's decision
effectively required pending rmutual ly exclusive applicants to
bi d agai nst new applicants filing years after the established
cut-off dates.” Brief for Appellants at 58.

Appel l ants claimthat MEl roy El ectronics Corp. v. FCC,
86 F.3d 248 (D.C. Cir. 1996), renders the Comm ssion's
actions arbitrary. See Brief for Appellants at 57-60. In
McEl roy, we recognized that "as against |ateconmers, tinely
filers who have diligently conplied with the Comri ssion's
requi renents have an equitable interest in enforcenment of the
cut-off rules.” 86 F.3d at 257. That equitable interest arose
in circunstances not present here. The appellants in ME -
roy filed cellular applications even though the Conmi ssion
had not yet fornulated rules for those licenses. See id. at
250. The Conmi ssion dismssed the applications as prenma-
ture and | ater established a one-day filing window On the

4 W doubt whether 39 Gz licenses in the public auction are
really the sanme as the licenses in the conparative application
system As noted previously, the Conmm ssion changed t he manner
in which it designated service areas for those licenses, in part to
reduce nutual exclusivity problens. See supra note 2; 12 F.C.C.R
at 18, 610. Because an application pool consists of a set of nutually
excl usi ve applications or chains of mutually exclusive applications,
see 47 C.F.R s 21.31(b) (1995), licensing changes that alter mutua
exclusivity presunmably will also alter application pools. In any
event, we find the Conm ssion's dism ssal of pending nutually
excl usive applications | awful regardless of the identity of |licenses in
t he conparative application and conpetitive bidding systens.
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filing date, which was approximately five years after the
appel l ants had filed, 517 applicants filed for the Los Angel es
licenses and 494 filed for the Mnneapolis licenses. See id. at
251. The first time McElroy canme to this court, we ordered

the Conmission to reinstate, nunc pro tunc, the applications
previously dism ssed as premature. See MElroy Elec. Corp

v. FCC, 990 F.2d 1351 (D.C. Cir. 1993). The Conmi ssion

then decided that the reinstated applicants would have to

enter a lottery with those who filed under the | ater one-day

wi ndow, reasoning that the public notices announci ng appel -

lants' applications did not establish a deadline for conpeting
applications. See 86 F.3d at 252. W reversed, citing the

Conmi ssion's "notice and cut-off procedure under which the
applications at issue ... were filed, [wherein] conpeting
applicants were entitled to participate in a conparative hear-

ing or lottery only if they filed their applications within 'sixty
(60) days after the date of the public notice listing the first of
the conflicting applications as accepted for filing ." 1d. at 253.
The i ssue was "whether the public notices gave sufficient

notice of [the Commi ssion's acceptance of appellants' applica-
tions for filing] to cut off third parties' rights.” 1d. W
found the public notice sufficient to trigger the 60-day cut-off
period. See id. at 257.

McEl roy stands for the proposition that the Conm ssion
must followits own rules. See, e.g., Reuters Ltd. v. FCC, 781
F.2d 946, 950 (D.C. Gr. 1986). It does not create sone
generalized right to exclude conmpetitors. The "equitable
interest” in McEIroy was the applicants' interest in the
Conmmi ssion enforcing its filing and notice rules, not an
interest in preventing the Comm ssion from changi ng them
As we have recogni zed before, the Comm ssion may nake
m dstream rul e adj ustnments, even though it disrupts expecta-
tions and alters the conpetitive bal ance anong appli cants.
See Maxcell, 815 F.2d 1551; DI RECTV, 110 F.3d 816.

Moreover, any interest in enforcement of cut-off rules is

just that--an interest, not a vested right: "tinmely applicants
have no 'vested right against challenge fromuntinely com
petitors,' in the sense of precluding the FCC from ever

granting a cut-off waiver, but they certainly have an equitable
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i nterest whose weight it is '"manifestly within the Comm s-
sion's discretion to consider'." Florida Inst. of Tech. v. FCC
952 F.2d 549, 554 (D.C. GCir. 1992). The Conmi ssion's author-
ity to change rules that affect pending applications is bounded
by principles of retroactivity, not by an abstract interest in
excl udi ng conpetitors. ME roy holds only that if the Com

m ssion decides to process tinmely applications, it generally
may not al so process conpeting applications filed out of tine.
The case does not govern the present situation in which the
Conmi ssi on decides, without violating its rules, not to process
pendi ng mutual |y excl usive applications at all.5

Even if ME roy stood for all that appellants read into it,
they could not have obtained any "equitable interest” to
i muni ze their applications against disnmissal. The nost they
could have obtained is the relief we granted in MEl roy--an
order requiring dismssal of applications filed after the cut-off
date. See 86 F.3d at 259. MEIroy does not require the
Conmi ssion to process all applications pending under an
obsol ete license allocation systemjust because applicants who
were otherwi se cut off mght re-apply in a new system6

51n Title Ill of the Bal anced Budget Act of 1997, Congress
anended the Communi cations Act to include a right to exclude
conpetitors. See Pub. L. No. 105-33, s 3002(a)(3), 111 Stat. 251
260 (1997) (codified at 47 U . S.C. s 309(1 )). That provision states:
"Wth respect to conpeting applications for initial |icenses or con-
struction permits for comercial radio or television stations that
were filed with the Comm ssion before July 1, 1997, the Conmi ssion
shall (1) have the authority to conduct a conpetitive bidding pro-
ceedi ng pursuant to subsection (j) to assign such license or pernit;
[and] (2) treat the persons filing such applications as the only
persons eligible to be qualified bidders for purposes of such pro-
ceeding." 47 U S.C. s 309(l ). Neither party cited this provision
In any event, it would not affect our analysis because appellants
have not alleged that the Conm ssion has pernmitted entities who
did not apply before July 1, 1997, to bid for |icenses.

6 We al so reject appellants' argunent that the Comm ssion de-
parted fromits own precedents in dismssing pending applications.
See Brief for Appellants at 62-65. Prior instances in which the
Conmi ssi on has adopted a new |license allocation systemyet pro-
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B. The Ri peness Peri od

The Conmi ssion inposed a ripeness period co-extensive
with the time period in which conpetitors had the right to file
conpeting applications. The point apparently was to avoid
granting applications under the old systemwhen the tine
period for others to file a nutually exclusive application had
not yet expired. The Commi ssion originally used a 60-day
peri od, representing the period during which prospective
applicants could file conpeting applications under the Com
mssion's rules. See 47 CF.R s 21.31(b) (1995); but see
supra note 3 (contenplating shorter filing period under sone
circunmstances). It later shortened the period to 30 days,
explaining that "it is our practice to process applications as
soon after the close of the 30-day public notice period as
possible.” See 14 F.C C R at 12,430 & 12,449; see also 47
C.F.R s 101.37(c) (1998) (Comm ssion cannot grant applica-
tion until 30 days after application appears on public notice).

The Conmuni cations Act, with a few exceptions not rele-
vant here, forbids the Conmm ssion to grant an application
"earlier than thirty days follow ng i ssuance of public notice by
t he Conmi ssion of the acceptance for filing of such applica-

cessed applications pending under the old one rested on different
fact-specific cost/benefits bal ances the Conm ssion drew under
Maxcel | . See 815 F.2d at 1554; Brief for Appell ee/ Respondents at
20-21. In the wireless cable services order appellants cite, the
Conmi ssion expressly premised its decision "on the basis of this
record.” 10 F.C.C.R 9589 (1995) (para. 92). Significantly, that
order involved a small nunber of pending applications. 1d. at para.
89; «cf. Kessler v. FCC, 326 F.2d 673, 686 (D.C. Cir. 1963) ("Nor do
we di spute the Commi ssion's judgnent in this instance that equita-
bl e considerations required or at |least justified the processing of
pendi ng applicati ons where an anal ysis showed that they invol ved
potential grants not so nunerous as to frustrate the ends sought in
the rul e making proceeding."). Simlarly, in the commercial broad-
cast and I TFS proceedi ngs, the Conmi ssion found that "the re-
opening of filing wi ndows would certainly not expedite the disposi-
tion of the pending applications or the comencenent of service to
the public, but would produce further delays.” 13 F.C. C R 15,920
(1998) (para. 108).
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tion or of any substantial amendnent thereof.” 47 U S.C

s 309(b). The Conmi ssion reasonably determined that its

ri peness period "will assure fairness to potential applicants
who were precluded by the freeze fromfiling conpeting
applications in time to be entitled to conparative consi der-
ation." 11 F.C.C.R at 4989 n.197. Had the Conm ssion
granted applications filed | ess than 30 days before the freeze
date, it would have denied potential conpeting applicants the
30-day filing period the Act guarantees them

The Suprene Court |ong ago recogni zed the procedura
rights the Conmuni cati ons Act guarantees to those who file
mut ual Iy excl usi ve applications. Ashbacker Radio Corp. v.
FCC, 326 U.S. 327 (1945), held that the Comm ssion could not
grant one mutual ly excl usive application w thout holding the
conparative hearing required by the Conmunications Act.
See also McElroy, 86 F.3d at 253. In Kessler v. FCC, 326
F.2d 673 (D.C. Cr. 1963), we decided that Ashbacker proce-
dural rights apply also to potential applicants whose applica-
tions woul d have been nutually exclusive but for an applica-
tion freeze. In Kessler, the Conm ssion froze applications
ef fective cl ose-of -busi ness on May 10, 1962. Appellants in
that case filed applications between May 11 and June 15,
1962. Sone of the late applicants clained their applications
were nutual ly exclusive with applications on file. Unlike the
present case, the Conm ssion enpl oyed no ripeness peri od;
it processed all applications pending on the freeze date. W
held that the Commi ssion's refusal to process nutually exclu-
sive applications filed after the freeze but that were otherw se
timely denied those applicants their Ashbacker rights: "those
appel I ants who tendered applications which are, or becone, in
fact mutually exclusive with an application pending on My
11, 1962, or one accepted for filing since that date, are
entitled to participate in a conparative hearing on that appli-
cation under the Ashbacker case--if any grant is to be
made--and [ ] the Comm ssion may not deprive themof this
right when their applications were tinmely but were rejected
only because of a tenporary freeze on accepti ng new applica-
tions." 326 F.2d at 687-88. W reasoned that "the substan-
tial effect of a contrary view would be not only to freeze the
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acceptance for filing of a tinmely application but to freeze new
applicants permanently out of a right of substance--the com
parative hearing on the pending application to which they are
entitled when their applicationis tinmely." 1d. at 688.

Kessl er's reasoning applies here. Wthout the ripeness
peri od, the Conmm ssion could have granted applications filed
| ess than 30 days before the freeze date, abrogating the
Ashbacker rights of prospective applicants who coul d have
filed tinmely conpeting applications but for the freeze. The
ri peness period quite sensibly guarantees that all applications
that are granted were on public notice for the 30 days
requi red by the Conmunications Act. See 47 U.S.C.
s 309(b).7

C. The Amendnment Cut-Of

The Conmi ssion apparently intended the Novenber 13,
1995, freeze to cut off anendnments as well as applications.
But the freeze order specified only the latter. See 11
F.C.C. R 1156. Despite this oversight, the Comrission, in
the first Notice of Proposed Rule Making and Order it issued
on Decenber 15, 1995, stated that the Novenber 13 freeze
applied to anendnents, except for a limted class of license
nodi ficati on amendnments. See 11 F.C.C.R at 4988-90. 1In
its first Reconsideration Order, issued on January 17, 1997,
t he Conmi ssion changed the cut-off date for anendnents of

7 Appellants cite the principle that Ashbacker "applies not to
prospective applicants, but only to parties whose applications have
been declared nmutual ly exclusive.” Brief for Appellants at 28
(quoting Reuters Ltd. v. FCC, 781 F.2d 946, 951 (D.C. Cr. 1986)).

W& have held that not everybody interested in a tel ecommunica-

tions license has a right to a conparative hearing, that the right

i nheres in those who actually file timely, mutually exclusive applica-
tions. See Reuters, 781 F.2d at 951. But we have al so held that
Ashbacker rights inhere in potential applicants whose right to file a
timely conpeting application is frustrated by a Conm ssion freeze
order. See Kessler, 326 F.2d at 686-88. There is such a class of
potential applicants in this case--those whose tinely applications
woul d be mutually exclusive with applications filed in the 30 days
precedi ng Novenber 13, 1995--and Ashbacker applies to them
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right from Novenber 13, 1995, the application freeze date, to
Decenmber 15, 1995, the date it promulgated the interim

i censing procedures.8 The Comni ssion recognized that it

was the Decenber 15 order, not the Novenber 13 order, that
"suspended any further action on these anendnents." 12
F.C.C R at 2918.

The anmendnent cut-off precluded private resol ution of
mut ual exclusivity after Decenmber 15, 1995. It was no | onger
possi bl e for amendnents (or, apparently, voluntary dism ss-
als) to cure mutual exclusivity and render an application
eligible for processing under the old reginme. Appellants
claimthey had a substantive right to cure nutual exclusivity
that may not be abrogated w thout notice and coment.
Rel yi ng on Ashbacker, they insist that "the right of conpeting
applicants to sinmultaneous consideration under Ashbacker is a
"right of substance' " and that "equally of substance is an
applicant's right to avoid consolidated treatnment and its unin-
tended consequences by neans of conflict-resolving m nor
anendnments and voluntary dismssals.” Brief for Appellants
at 46.

The "right to avoid consolidated treatnment” finds no sup-
port in Ashbacker or any other authorities the appellants
have brought to our attention. The right to anend is no
nore substantive than the right to file an application in the
first place, which we have previously held the Conm ssion
may suspend without notice and coment. See Kessler, 326
F.2d at 682; Neighborhood TV Co. v. FCC, 742 F.2d 629, 637
(D.C. Cr. 1984). Like the rules governing the filing of
applications, rules permtting (or suspendi ng) anmendments
are "rul es of agency organi zation, procedure, or practice"
exenpt fromthe Adm nistrative Procedure Act's notice and
comment requirenment. See 5 U S.C. s 553(b)(A); Janes V.

Hur son Assocs., Inc. v. dickman, 229 F.3d 277, 280-82 (D.C
Cr. 2000); JEM Broad. Co. v. FCC, 22 F.3d 320, 326-28

Page 11 of 15

8 Conmi ssion rules at the tinme defined an anendnment of right as

an anendnent that "cures a nmutually exclusive situation wthout

creating a newone." 12 F.C. C. R at 2918; 47 CF.R ss 101.29 &

101. 45 (1997).
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(D.C. Gr. 1994) (FCC "hard | ook" rules prohibiting anmend-
ment did not require notice and comment: "we concl ude that

a license applicant's right to a free shot at amending its
application is not so significant as to have required the FCC
to conduct notice and conment rul emaking, particularly in
[ight of the Conm ssion's weighty efficiency interests.");
Maxcel |, 815 F.2d at 1561 (stating but not deciding that a
"cut-of f rule arguably may be understood as an 'interpretive
rule, a rule of agency 'procedure’ or of agency 'practice', any
of which is exenpt fromthe notice and comment require-

ment s").

W al so reject appellants' claimthat the amendnent cut-off
was arbitrary and capricious.9 Appellants' panoply of argu-
ments in this regard reduce to a central premise: refusal to
accept anmendnents after Decenber 15, 1995, "artificially
preserved nutual exclusivity with respect to [39 GHz] appli-
cations, creating the fiction that applications that were mutu-
ally exclusive before Decenmber 15, 1995, renmined so even
after their frequency conflicts had been resolved" in violation
of Ashbacker. Brief for Appellants at 49-50 (enphasis onit-
ted). Appellants read Ashbacker far too broadly.10 1In the

9 Contrary to appellants' assertion, the Conmm ssion provided a
reasoned basis for its action. The Comri ssion adequately ex-
pl ai ned that "accepting and processi ng such anmendnents woul d
burden Commi ssion resources and could |lead to results inconsistent
with our intent in this proceeding to update the regulatory struc-
ture of the 39 GHz band in Iight of contenporary market condi -
tions." 14 F.CCR at 12,437-38; see also id. at 12,447 (The
Conmi ssion "froze new applications for 39 GHz |icenses because of
its concern that applications filed under the forner rules may not
conformto the technical and service requirements bei ng consi dered.
For the sane reason, it froze certain anendnments to pendi ng 39
GHz applications...."); Maxcell, 815 F.2d at 1555 (accepting Com
m ssion's efficiency justification for change from conparative appli -
cation systemto lottery).

10 The right to a hearing recogni zed i n Ashbacker applies only in
a conparative application system See 47 U.S.C. s 309(a) & (e)
(Communi cati ons Act hearing provision for applications to be grant-
ed on the basis of "public interest, conveni ence, and necessity"). It
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Court's words: "W only hold that where two bona fide
applications are nutually exclusive the grant of one without a
hearing to both deprives the | oser of the opportunity which
Congress chose to give him" Ashbacker, 326 U S. at 333;

see al so Maxcell, 815 F.2d at 1561 ("Ashbacker therefore

sinmply is irrelevant to a situation where a |license applicant
conplains that its application was not considered due to a
"regulation' that 'for orderly admi nistration, requires an appli-
cation ... to be filed within a certain date'."); Reuters, 781
F.2d at 951 (criticizing an attenpt to bootstrap a fairness
argunent onto Ashbacker's narrow hol ding). Ashbacker con-
strains only the grant of mutually exclusive applications; it
does not touch the Comm ssion's authority to dism ss or

suspend anendrments of nutually exclusive applications.

Appel | ants contend that the Comm ssion's treatnent of
their applications violated 47 U S.C. ss 309(j)(6)(E) and
309(j)(7). W hold the forner was not violated and the latter
does not apply.

A. Section 309(j)(6)(E)

The Conmuni cations Act permts the Conm ssion to adopt
a system of conpetitive bidding to resolve nutually exclusive
applications subject to "obligations described in paragraph
(6)(E)." 47 U S.C. s 309(j)(1). Paragraph (6)(E) of subsec-
tion 309(j) states that "nothing in [the subsection authorizing
conpetitive bidding], or in the use of conpetitive bidding,
shall be construed to relieve the Comm ssion of the obligation
in the public interest to continue to use engi neering sol utions,
negoti ation, threshold qualifications, service regulations, and
other nmeans in order to avoid nutual exclusivity in applica-
tion and licensing proceedings." 47 U S.C. s 309(j)(6)(E

In appel l ants' view, subsection (j)(6)(E) requires the Com
mssion to permit private resolution of nmutual exclusivity.

does not apply when licenses are allocated by lottery or auction
See 47 U.S.C. s 309(i) & (j); MEroy, 86 F.3d at 253 n.5.
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We think the obligation that provision inposes on the Com

m ssion in designing a conpetitive bidding systemis some-

thing less than allowing |icense applicants to file applications
or anend themat will under an obsolete |licensing system
Subsection (j)(6)(E) affirms Congress' view that statutory
conpetitive bidding authority does not whol esal e repl ace "
gi neering solutions, negotiation ... and other neans" to
avoid mutual exclusivity; it does not, as appellants would
have it, forbid resort to conpetitive bidding unless no ot her
means to resolve mutual exclusivity are available. 1n Benkel -
man Tel ephone Co. v. FCC, 220 F.3d 601, 606 (D.C. Cr.

2000), we rejected the argunment that the Comm ssion created
"artificial" mutual exclusivity in adopting a conpetitive bid-
ding system "having found the policy changes in the public

i nterest, the Comm ssion was authorized to inplenment them

wi t hout regard to section 309(j)(6)(E)[,] which inposes an
obligation only to mnimze nmutual exclusivity "in the public
interest’ and "within the framework of existing policies'."
Orion Comunications Ltd. v. FCC, 213 F.3d 761 (D.C. Gir.

2000), also refutes appellants' contention. There we held that
the Conmi ssion is not required to all ow bidders to use

negoti ated settlenments to reduce nutual exclusivity; settle-
ments may be " 'other means' of avoiding nutual exclusivity,

but the statute cannot be read to direct the FCC to adopt al

ot her neans available.” Id. at 763. As we stated in Dl -

RECTV, "nothing in s 309(j)(6)(E) requires the FCC to ad-

here to a policy it deens outnoded 'in order to avoid nutua
exclusivity in ... licensing proceedings'; rather, that provi-
sion instructs the agency, in order to avoid nutual exclusivity,
to take certain steps, such as the use of an engi neering
solution, within the franework of existing policies.” 110 F.3d
at 828; see also Orion, 213 F.3d at 763; Benkelman, 220 F.3d
at 605.

en-

B. Section 309(j)(7)
Title 47, U S.C. s 309(j)(7) restricts consideration of the
public fisc in certain of the Comm ssion's decisions.11 As the

11 Section 309(j)(7)(A) states: "In making a decision pursuant to
section 303(c) of this title to assign a band of frequencies to a use
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i ntroductory clauses of s 309(j)(7)(A & (B) indicate, the
restriction pertains only to three types of decisions, none of
which is inplicated here. The covered deci sions concern

assi gnment of bands of frequencies to classes of stations
under 47 U.S.C. s 303(c), devel opnent of alternative paynent
met hods under 47 U.S.C. s 309(j)(4)(A), and area designa-
tions and bandw dt h assi gnments under 47 U.S.C

s 309(j)(4)(C. Section 309(j)(7) does not restrict the Com
m ssion's choice of an overall |icense allocation mechani sm

* Kk %

The Conmi ssion's dismssal of pending 39 GHz appli ca-
tions, use of a 30-day "ripeness" period, and inposition of an
anendment cut-off date were reasonable and in accordance
with law. W therefore deny the petitions for review and
affirmthe Comm ssion's orders. 12

So ordered.

for which licenses or permits will be issued pursuant to this
subsection, and in prescribing regul ati ons pursuant to paragraph
4(C) of this subsection, the Conm ssion nmay not base a finding of
public interest, convenience, and necessity on the expectation of
Federal revenues fromthe use of a system of conpetitive bidding
under this subsection.” Section 309(j)(7)(B) states: "ln prescribing
regul ati ons pursuant to paragraph (4)(A) of this subsection, the
Conmi ssion may not base a finding of public interest, convenience,
and necessity solely or predom nantly on the expectation of Federa
revenues fromthe use of a systemof conpetitive bidding under this
subsection.”

12 W have consi dered appellants' other contentions and reject
t hem
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